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BRIEF OF THE APPELLANT 
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THOMAS J. SCHAUMBERG, 
Defendant/Appellant. 
JURISDICTIONAL STATEMENT 
This court has jurisdiction over this matter pursuant to § 
78-2a-3(i). 
STATEMENT OF THE ISSUES 
1. Did the trial court abuse its discretion in awarding 
the Plaintiff $800.00 per month in alimony in the absence of 
findings which would support such an award? 
2. Did the trial court abuse its discretion in awarding 
the Plaintiff one-half of the appreciated value of real property 
which was inherited by the Defendant? 
3. Did the trial court abuse its discretion by 
disregarding the stipulation of the parties regarding the 




STATEMENT OF THE CASE 
A. Nature of the case. 
The parties were married 26 years at the time of the trial. 
There had been two children of the marriage, both which reached 
majority. Mr. Schaumberg was employed by the military for 10 
years of the marriage (26 years in total). Mr. Schaumberg is 
currently self-employed as a financial consultant. Mrs. 
Schaumberg was employed from time to time during the marriage and 
was employed part-time at the time of the trial. Mr. Schaumberg 
inherited real property from his father's estate which was sold 
and used to purchase business property in Salt Lake City. 
B. Disposition. 
The trial judge awarded Mrs. Schaumberg $800.00 per month 
alimony, and one-half (%) of the appreciation of the business 
property. Additionally, the court awarded all of the home equity 
to Mrs. Schaumberg. The Defendant/Appellant appeals the award of 
alimony as well as the award of one-half (%) of the appreciated 
value of the business property. Mr. Schaumberg, furthermore, 
appeals the award of the entire house equity to Mrs. Schaumberg 
as being contrary to the stipulation of the parties reached at 
the time of the trial. (Transcript page 10, line 25) 
C. Relevant facts. 
(1) Plaintiff testified that her living expenses at 
the time of the trial were $2,273.00 per month. Mrs. 
-2-
Schaumberg is able-bodied and capable of working full-time 
and earning at least $12,000.00 per year. (Memorandum 
Decision, page 13) 
(2) Mrs. Schaumberg sought alimony in the amount of 
$2,000.00, to reduce to $1,500.00 per month when she 
obtained employment. (Transcript page 31, line 1) Mrs. 
Schaumberg was awarded $589.00 of Mr. Schaumberg's military 
retainer pay. (Decree of Divorce, paragraph 10) 
(3) Mrs. Schaumberg based her estimate of living 
expenses upon the living expenses incurred while she lived 
in the marital home which was in the process of being sold. 
(Transcript pages 4 2 - 5 4 ) 
(4) Mrs. Schaumberg could earn $339.00 per month from 
the conservative investment of approximately half of the 
estate awarded to her in the Decree. (Transcript page 204, 
line 14) Plaintiff intends to reinvest the income earned by 
the investment of her portion of the marital estate. 
(Transcript page 114, line 9) At the time of the trial, Mr. 
Schaumberg's gross salary from self-employment was 
$2,333.33. (Transcript page 129, line 25) 
(5) Mr. Schaumberg receives total retainer pay from 
the U.S. Military, $2,210.00 per month. (Transcript page 
133, line 5) 
(6) Mr. Schaumberg's net income from all sources for 
1992 was projected to be $44,000.00 ($3,667.67 per month). 
(Transcript 216, page 5) 
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(7) Between 1989 and 1990, Mr. Schaumberg suffered a 
reduction in his income of $28,000.00 gross. (Transcript 
page 179, line 6) From 1990 to 1991, Mr. Schaumberg 
suffered a reduction in his gross income of $13,000.00. 
(Transcript, page 179, line 7) 
(8) Mr. Schaumberg received $33,933.87 by way of 
inheritance from his father's estate. (Transcript page 2 02, 
line 10) 
(9) The entire $34,000.00 inheritance was used to 
acquire and improve certain business property consisting of 
a small office building (hereinafter sometimes referred to 
as the "inheritance property"). (Transcript page 190, lines 
4 and line 10; page 142, line 21; page 143, line 4) 
(10) Based upon the purchase price, the business 
property had appreciated $22,010.00 at the time of trial. 
(11) According to Mrs. Schaumberg's testimony, Mr. 
Schaumberg did most of the work in terms of upkeep and 
enhancement of the inheritance property and the only 
identifiable effort of Mrs. Schaumberg to enhance the 
property was polishing doors. (Transcript page 107, line 
12) 
(12) The Defendant's financial management business is 
incorporated and known as Fortress Financial, Inc. 
(13) The corporation is a tenant in the inheritance 
property and pays rent to Mr. Schaumberg in the amount of 
$1,250.00 per month. (Transcript page 148, line 21) 
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(14) The mortgage on the inheritance property requires 
monthly installments of $957.00 per month (Transcript page 
150, line 16) and, after the payment of the mortgage, 
utilities and upkeep, the operation of the building operates 
at a "slight negative cash flow." (Transcript page 176, line 
25) 
(15) The inheritance property is and always has been 
titled in Mr. Schaumberg's name alone. (Transcript page 10, 
line 25) Mrs. Schaumberg never knew how much inheritance 
Mr. Schaumberg received and was not consulted in regards to 
its disposition. (Transcript page 36, line 10) 
(16) During the marriage, Mr. Schaumberg received a 
$25,000.00 loan from a friend which was, initially, intended 
for purposes of renovating the business property, but was 
ultimately used for children's education tuition and family 
lifestyle. (Transcript page 157, line 22; page 159, line 
14; page 188, line 10) 
(17) No funds, other than Mr. Schaumberg7s inheritance, 
have been used for capital improvements of the business 
property. (Transcript page 190, line 10) 
(18) Mr. Schaumberg testified that Mrs. Schaumberg did 
nothing to enhance the building property. (Transcript page 
203, line 16) 
(19) At the conclusion of the trial, the parties 
agreed, and the court approved, the equal distribution of 
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the net proceeds from the sale of the home, which was due to 
close the following day, (Transcript pages 5 4 - 5 5 ) 
SUMMARY OF ARGUMENTS 
I. The Defendant appeals the award of $800.00 per month 
alimony because the court did not make a finding regarding the 
Plaintiffs needs, refused to consider the Defendant's income 
from investments, and apparently based its decision upon the 
disparity in the parties7 incomes. 
II. The Defendant appeals the court's decision awarding the 
Plaintiff one-half of the appreciated value of the Defendant's 
inheritance property because there was no commingling or loss of 
identity thereof. Additionally, the court has miscalculated the 
amount of the down payment and investment made by the Defendant 
from his inheritance for that property. 
III. The Defendant appeals the Order of the court awarding 
the Plaintiff all of the net proceeds from the sale of the home 
where it appears the parties stipulated to divide the same 
equally and that stipulation was approved by the court. 
ARGUMENT 
POINT I 
THE COURT ERRED IN AWARDING THE PLAINTIFF 
5800.00 PER MONTH AS ALIMONY WHEN IT FAILED 
TO MAKE A FINDING AS TO THE PLAINTIFF'S 
NEEDS, FAILED TO CONSIDER THE PLAINTIFF'S 
INVESTMENT INCOME AND OTHERWISE RELIED UPON 
INAPPROPRIATE CONSIDERATIONS IN MAKING THE 
AWARD. 
The factors to be considered by a trial court in determining 
alimony consist of: 
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(1) The financial conditions and needs of the 
receiving spouse; 
(2) The ability of the receiving spouse to produce a 
sufficient income for him or herself; and, 
(3) The ability of the responding spouse to provide 
support. 
Chambers v. Chambers, 198 U.A.R. 49 (Utah Ct. App., Oct. 1992); 
Shindler v. Shindler, 776 P.2d 84 (Utah Ct. App 1989). 
If these three factors have been considered, 
we will not disturb the trial court's alimony 
award unless such a serious inequity has 
resulted as to manifest such a clear abusive 
discretion. Where the Court does not follow 
this approach, it is considered an abuse of 
discretion. 
Id. at 90. Howell v. Howell, 806 P.2d 1209 (Utah Ct. App. 1991). 
In this case, Mrs. Schaumberg testified that she required 
some $2,273.00 per month for her monthly living expenses. 
(Transcript page 10, line 22, Exhibit 1) However, the Plaintiff 
was subject to extensive cross examination as to the 
reasonableness of those expenses. Neither the Findings of Fact, 
nor the Memorandum Decision contain a finding as to the 
Plaintiff's reasonable needs, or any means of calculating the 
same. Rather, the court apparently awarded alimony based upon, 
solely, the parties' disparity in earning capacity. (Findings 
26, 27, 28 and 29 and Memorandum Decision pages 1 2 - 1 5 ) 
There is no suggestion in the Memorandum Decision or 
Findings that this award will, or is intended to meet the 
Plaintiff's reasonable monthly needs, or the standard of living 
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that she enjoyed during the marriage. This is all the more 
confusing because the resources available to the Plaintiff under 
the Decree, excluding investment income, exceed the living 
expenses which the Plaintiff proved at trial. 
As stated above, Mrs. Schaumberg, by way of her own 
testimony and exhibit, claimed $2,273.00 in monthly living 
expenses. According to the award contained in the Decree around 
the Findings of Fact, the Plaintiff had the ability to earn 
$1,000.00 per month and receive additionally $589.00 as her 
portion of the military retainer pay, and $800.00 per month as 
alimony for a total of $2,389.00. 
Secondly, the court erred in not including the investment 
income which the Plaintiff might reasonably expect to receive. 
The Plaintiff received over $100,000.00 from the marital estate. 
(Memorandum Decision, page 10) She received virtually no debt 
along with that award.1 
Mr. Schaumberg, who was an experienced investment 
counsellor, calculated the income which the Plaintiff might 
expect upon an investment of $48,571.00, less than half of the 
award. In conservative investments, the Plaintiff would earn 
$339.00 per month. 
The trial court declined to consider this investment income 
based upon the fact that Mr. Schaumberg could enjoy similar 
income from the investment of his portion of the marital estate 
The only significant debt was a $25,000.00 loan incurred by Mr. 
Schaumberg which he was ordered to pay. (Memorandum Decision, ps. 10 and 11) 
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and " . . . the potential increased earnings cancel one another." 
(Ruling, page 15) 
It is appropriate to consider the income a receiving spouse 
might receive from the marital estate and investment income. In 
Dubois v. Dubois. 29 Utah 2d 75, 504 P.2d 1380 (1973), the 
Supreme Court of Utah reversed an alimony award entirely when it 
determined that the receiving spouse could maintain herself 
entirely upon the income from the property awarded to her. 
"However, it appears that the income from the assets awarded to 
the Plaintiff is sufficient to maintain her in the manner to 
which she is accustomed without periodic payments from the 
Defendant." Id. at 1381. A similar result was achieved in 
Howell v. Howell, 806 P.2d 1209 (Utah Ct. App. 1991) where the 
court reasoned: "her [the receiving spouse] reasonable expenses 
should have then been offset by her own resources (i.e. any 
investment income and her own wage-earning capacity). Only then 
could the trial court have made a finding as to the Defendant's 
needs." 
Burt v. Burt, 799 P.2d 1166 (Utah Ct. App. 1990) is 
particularly on point. There the trial court awarded $300.00 per 
month alimony in an attempt to equalize the monthly income of the 
parties. The court failed to enter specific findings as to the 
defendant's (wife's) needs thus constituting an abuse of 
discretion. The court also noted " . . . alimony may not be 
automatically awarded wherever there is a disparity between the 
parties' incomes." Id. at 1170. 
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Footnote No. 3 in that case is even more illuminating. It 
states that: 
It is questionable, from the record, that 
this is a case warranting alimony in favor of 
the defendant, whose substantial accumulated 
wealth and monthly income should permit her a 
standard of living comparable to what she 
enjoyed during the marriage, (emphasis added) 
POINT II 
THE TRIAL COURT ERRED IN AWARDING THE 
PLAINTIFF ONE-HALF OF THE APPRECIATED VALUE 
OF THE DEFENDANT'S INHERITANCE PROPERTY. 
The trial court concluded that Mr. Schaumberg utilized 
inheritance funds of approximately $28,000.00 when purchasing and 
renovating an office building at 765 East 4500 South, commonly 
referred to as the "business property." (Finding of Fact No. 7) 
The court furthermore found that Mr. Schaumberg's corporation, as 
a tenant, was paying rent which exceeded the ongoing mortgage 
payment.2 
The court found that there was $27,000.00 representing 
equity that has been accumulated through appreciation. 
. . .and, furthermore, taking into account 
the facts of this case, the court, while 
recognizing that the initial investment was 
by way of separate property, is satisfied 
that the Plaintiff has made a contribution to 
the ongoing maintenance, as well as monthly 
payment of the building so as to allow her to 
participate in the appreciated equity in the 
$27,000.00 figure is subject to distribution 
as a marital asset. 
The outstanding mortgage balance was $45,000.00 at the time of trial, 
and the fair market value of the building was $100,000.00. 
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(Memorandum Decision, pages 5-6) 
The court based its decision upon a finding that the 
Defendant was earning income during the course of the marriage in 
his private financial consulting business which was being used to 
pay rent, which in turn satisfied the monthly mortgage on the 
building. Furthermore, the court concluded that the rent being 
paid by the financial advising business exceeded, "by a 
reasonably significant amount11, the ongoing mortgage payment. 
The court also concluded that the $25,000.00 loan that Mr. 
Schaumberg obtained from a former military acquaintance was used, 
in part, to maintain or upgrade the building. 
The court must have a reasonable basis, in fact and in the 
record, to substantiate its findings. Those findings must then 
justify the court's conclusion that the appreciation is a marital 
asset. Mr. Schaumberg contends that the court's finding as to 
the amount of his inheritance funds used to acquire and improve 
the property is in error, as well as the finding that the 
$25,000.00 loan was used, in any part, to maintain or upgrade the 
building. 
The Appellant furthermore disputed the conclusion that this 
otherwise, separate property is rendered marital property simply 
because the Appellant's corporation pays rent which exceeds the 
ongoing mortgage obligation. 
The evidence produced at trial clearly does not support the 
Findings of Fact and Conclusions of Law made by the trial court 
regarding the inheritance property. The following evidence 
-11-
clearly indicates that the inheritance property is not marital 
property. 
(a) The Plaintiff never knew how much Mr. Schaumberg 
received by way of inheritance, nor did he consult with the 
Plaintiff regarding its disposition. (Transcript page 36, 
line 10) 
(b) The property is and always has been titled in the 
name of the Defendant. (Transcript page 25, line 24) 
(c) The Plaintiff testified that Mr. Schaumberg did 
most of the work in terms of maintaining the business 
property and that all she could recall doing, which might be 
considered an enhancement of the property, was polishing the 
doors on one occasion. (Transcript page 107, line 12) 
(d) Mr. Schaumberg recalled receiving $39,000.00 from 
the sale of a home he inherited from his father. 
(Transcript page 142, line 21) 
(e) In actuality, he received $33,933.87 from the sale 
of the property (Transcript page 202, line 10, exhibit 36), 
and all that money, and no other funds, were used as a down 
payment and to renovate the inheritance property. 
(Transcript page 143, line 4; page 190, line 4; page 190, 
line 10) 
(f) According to Mr. Schaumberg, the Plaintiff did 
nothing to enhance the business property. (Transcript page 
203, line 16) 
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(g) The corporation, which is a tenant in the 
building, pays rent of $1,250.00. (Transcript page 148, 
line 21). The mortgage is $957.00. (Transcript page 150, 
line 16) After paying the mortgage, utilities, and upkeep, 
there is a "slight negative cash flow on the property." 
(Transcript page 176, line 25) 
(h) The $25,000.00 from the Defendant's acquaintance, 
a Mr. Armstrong, was used for the children's tuition in 
college and marital lifestyle type expenses, and not for 
purposes of renovating the business property. (Transcript 
page 143, line 4; page 157, line 22; page 159, line 14; page 
188, line 10) 
The rule in Utah, as well as most other jurisdictions, is 
to, 
. . . generally award property acquired by 
one spouse by gift and inheritance during the 
marriage (or property acquired in exchange 
therefor) to that spouse, together with any 
appreciation or enhancement of its value 
unless (1) the other spouse has by his or her 
efforts or expense contributed to the 
enhancement, maintenance, or protection of 
that property, thereby acquiring an equitable 
interest in it, or (2) the property has been 
consumed or its identify lost through 
commingling or exchanges or where the 
acquiring spouse has made a gift of an 
interest therein to the other spouse. 
Mortensen v. Mortensen, 760 P.2d 304 (Utah 1988), (citations 
omitted) at p. 308. Burt v. Burt, at p. 1169. 
The only evidence that Mrs. Schaumberg enhanced, maintained 
or protected the property is that she polished a door on one 
occasion. That ought not to be sufficient to establish 
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enhancement, maintenance or protection as defined by the 
Mortensen case and others. 
The property has not lost its identity, even though its 
identity has changed. The funds were maintained entirely by the 
Mr. Schaumberg and the property has been titled in his name alone 
since acquisition. 
There is no evidence whatsoever which would suggest that Mr. 
Schaumberg has made a gift of his interest in the inheritance 
property or any portion thereof to Mrs. Schaumberg. 
The court's basis, in essence, for finding that the property 
is marital, was that the rent paid by the Mr. Schaumberg7s 
corporation exceeded the mortgage. The findings of the court 
confused the fact that Mr. Schaumberg is separate and apart from 
his corporation. There is no finding that the rent paid by the 
corporation is unreasonable or excessive. If the rent exceeds 
the mortgage, and other operating expenses associated with the 
building, then that excess would simply be income which should be 
factored into the alimony equation. In fact, the rent paid by 
the corporation does not represent a profit. When the expenses 
associated with operating the building, in addition to the 
mortgage, are factored in, there is a "slight negative cash 
flow." Either way, whether there is a profit or a slight loss, 
there is no basis for finding that the appreciation is marital 
property. If the corporation did not rent the space, then some 
other entity would. Furthermore, if the corporation was not a 
tenant of the building, it would pay rent somewhere else. 
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Mr. Schaumberg, mistakenly, testified that he received 
$39,000.00 from the inheritance and used that sum for the down 
payment and renovation. Later, his memory was refreshed by 
Exhibit 3 6 (the closing documents on the sale of the inheritance 
property in Wisconsin) which showed that the actual sum was 
approximately $34,000.00. There is simply no reference in the 
record to $28,000.00, nor any finding which would suggest the 
actual amount of the inheritance should be reduced by nearly 
$6,000.00 to arrive at the lesser sum. The only evidence on the 
subject was offered by Mr. Schaumberg inasmuch as Mrs. 
Schaumberg, by her own testimony, knew nothing about the 
inheritance, or the disposition of the inheritance. 
Furthermore, there is no finding as to how much 
appreciation, if the court's rationale is accepted, is due to the 
"pay down" of the mortgage (from the rent paid by Mr. 
Schaumberg's corporation). If the court's rationale is accepted, 
then the only portion of the appreciation to which Mrs. 
Schaumberg should be entitled would be that attributable to the 
payment of the principal on the purchase mortgage. The other 
appreciation would have to be attributable to the increased value 
due to the renovation which was funded by the use of the 
inheritance funds. Lastly, the court erroneously found that Mr. 
Schaumberg testified that he borrowed $25,000.00 from his 
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acquaintance which was used in the renovation of the building. 
His only testimony was exactly to the contrary.3 
POINT III 
THE COURT SHOULD NOT DISREGARD THE 
STIPULATION OF THE PARTIES AS TO THE 
DISPOSITION OF THE NET PROCEEDS FROM THE SALE 
OF THE MARITAL HOME, ONCE IT HAS BEEN 
APPROVED BY THE COURT. 
On the last day of trial, the parties stipulated, and the 
court approved the equal division of the net proceeds from the 
sale of the home. In fact, the court made specific direction as 
to how the proceeds would be divided, depending on whether the 
title insurance company would issue two equal checks payable to 
the parties separately. 
While it is acceptable for the court to award Mrs. 
Schaumberg a judgment representing calculations which contemplate 
the award of all the home equity to her, the actual award of all 
the home equity, identified as such, long after its distribution 
works a hardship on Mr. Schaumberg. Very simply, those funds 
have been used by Mr. Schaumberg to retire debts of the marriage 
and are no longer available to pay to Mrs. Schaumberg. 
Furthermore, it may be inequitable to award Mrs. Schaumberg all 
of the net proceeds should this court determine that the 
Mrs. Schaumberg attempted to introduce answers to interrogatories 
which suggested that the $25,000.00 loan was for purposes of renovating the 
business property. However, the testimony of Mr. Schaumberg clarified that 
the creditor initially intended it for that purpose, but it was not used for 
that purpose, rather it was used for college tuition and general living 
expenses of the parties. There was no contrary evidence offered. 
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appreciation on the inheritance property of the Defendant is not 
marital property. 
CONCLUSION 
The award of $800.00 is unreasonable and an abuse of 
discretion. The court failed to make findings regarding the 
reasonable needs of Mrs. Schaumberg. The court also failed to 
include all of the resources available to Mr. Schaumberg, 
including income from investments. The court placed undue weight 
upon a disparity in income. 
In light of the court's finding about the income producing 
capacity of Mrs. Schaumberg, the alimony award is excessive. The 
alimony, plus Mrs. Schaumberg's income and portion of the 
military retirement pay, exceeds her claimed monthly living 
expenses. 
There is no reasonable basis in the record to support the 
court's finding that the business property has been commingled. 
The action of Mrs. Schaumberg to protect or enhance the property 
was insignificant. The mere fact that Mr. Schaumberg's 
professional corporation is paying rent for a portion of the 
business property does not justify the finding that the 
appreciation is marital property. 
DATED THIS ZS day of March, 1993. 
Respectfully Submitted, 
GREEN & BERRY 
FREDERICK N. GREEN 
Attorney for P la in t i f f /Appel lan t 
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CERTIFICATE OF SERVICE 
COMES NOW Frederick N. Green, attorney for 
Plaintiff/Appellant in the above-entitled action, and hereby 
certifies that he has served Kent T. Yano with four (4) copies of 
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thereof to Kent T. Yano, attorney for Plaintiff/Appellee, 2225 
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( FINDINGS OF FACT 
AND 
> CONCLUSIONS OF LAW 
) Civil No. 914903702DA 
Judge Timothy R. Hanson 
This matter came on for trial on the 19th and 30th days of \ 
July, 1992 before the Honorable Timothy R. Hanson, District • 
Judge. Plaintiff appeared personally, with counsel, Kent T. 
Yano, while Defendant appeared personally, with counsel, 
Frederick N, Green. On those dates evidence was offered and ! 
received by way of oral testimony and the parties offered 
exhibits in support of their respective positions. Following the , 
presentation of evidence, counsel made closing arguments and the 
Court took the matter under advisement to consider the evidence 
offered and the legal issues raised. At the conclusion of the ; 
trial, the Court requested counsel to determine whether or not J 
the clients would be able to agree upon the division of the , 
marital personal property and other minor miscellaneous personal ! 
items. The Court was subsequently advised by letter following ', 
the trial that the parties had, in fact, resolved their , 
differences on those items of personal property and the Court ( 
need not deal with the distribution of said items. ! 
The Court having considered the evidence offered and the | 
applicable law, and being fully advised in the premises and there , 
being more than 90 days having elapsed since the filing of the! 
Complaint, enters the following Findings of Fact: j 
1. That Plaintiff has been a resident of Salt Lake County, ; 
State of Utah, for more than three months immediately prior to' 
the commencement of this action. i 
2. That during the marriage of the parties1 irreconcilable! 
differences arose between the parties and there is no possiblity; 
i 
of reconciling their marriage. 
3. That the parties were married each to the other in', 
December, 1967 in the Country of Germany. 
4. That two daughters were born as issue of said marriage, 
Elke, and Sabine both of whom are emancipated adults. 
5. That Defendant is a former Lieutenant Colonel who 
retired from the military after 26 years of service in 1983. 
6. That the parties owned a marital residence commonly! 
known as 2048 Brady Creek Circle, Sandy, Utah, which residence 
had been placed for sale prior to the trial of this matter and, 
i 
the closing of said sale was to take place 1 day after the, 
conclusion of the trial. The residence had an approximate equity 
of $61,730.00. j 
7. That the parties acquired an office building in Salt' 
Lake City, Utah at 765 East 4500 South. The building was 
originally purphased with a down payment from an inheritance of 
approximately $28,000.00 received from his family. 
8. The office building was financed and has a present 
outstanding mortgage of approximatey $45,000.00 which mortgage is-
being retired to the rents that Defendant's financial business-
pays to the Defendant as owner of the building. 
9. The present fair market value of the building is
 ( 
$100,000.00 resulting in an equity in and to the building of 
approx imately $55,000.00. 
10. The rent being paid by the Defendant's financial 
advising business to the Defendant's building exceeds, by a! 
reasonably significant amount, the ongoing mortgage payment. ^ 
i 
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1 1 . That t h e p a r t i e s a c q u i r e d d u r i n g t h e i r m a r r i a g e a c o - o p 
a p a r t m e n t in A r l i n g t o n , V i r g i n i a w i t h a f a i r m a r k e t v a l u e o f 
$ 4 0 , 5 0 0 . 0 0 . i 
12 . The Defendan t c l a i m e d t h a t a $ 2 5 f 0 0 0 . 0 0 deb t i s s ecu red ! 
by t h e c o - o p r e s u l t i n g from a l o a n from a m i l i t a r y a c q u a i n t a n c e , j 
1 3 . The documents s u b m i t t e d by t h e Defendant t o t h e Court1 
as e v i d e n c e of t h e d e b t were no t s i g n e d by t h e P l a i n t i f f nor was; 
t h e P l a i n t i f f c o n s u l t e d r e g a r d i n g whe the r or no t t h e monies be ing; 
r e c e i v e d from t h e l o a n s h o u l d become an encumbrance upon s a i d 
c o - o p . 
1 3 . B e c a u s e t h e P l a i n t i f f n e v e r e x e c u t e d any of t h e 
documents a s e v i d e n c e of t h e encumbrance , t h e Cour t f i n d s t h a t 
t h e f u l l $ 4 0 , 5 0 0 . 0 0 l e s s c o s t s of s a l e i s a v a i l a b l e f o r 
d i s t r i b t u t i o n be tween t h e p a r t i e s . 
14 . That t h e p a r t i e s a c q u i r e d c e r t a i n undeve loped l and in 
t h e S t a t e of C o l o r a d o t h a t ha s an a p p r o x i m a t e m a r k e t v a l u e of 
$ 8 , 0 0 0 . 0 0 . 
15 . The Defendan t c l a i m e d t h a t t h e unimproved r e a l p r o p e r t y 
was a n t i c i p a t e d t o be a g i f t t o one of t h e d a u g h t e r s of t h e 
p a r t i e s . ! 
16 . The t r a n s f e r of t h e p r o p e r t y neve r hav ing been made and' 
t h e r e s u l t i n g d i v o r c e p r o c e e d i n g s h a v i n g b e e n f i l e d , s a i d 
undeve loped p r o p e r t y i s a m a r i t a l a s s e t which shou ld be d i v i d e d 
e q u a l l y be tween t h e p a r t i e s upon t h e s a l e of t h e same. 
1 7 . T h a t t h e p a r t i e s h a v e a c c u m u l a t e d t h e i r s e p a r a t e 
I n d i v i d u a l R e t i r e m e n t A c c o u n t s ( I R A f s ) , in t h e i r r e s p e c t i v e 
n a m e s . The P l a i n t i f f h a s an IRA a c c o u n t in t h e amount of 
$ 2 2 , 4 2 8 . 0 0 and t h e Defendan t h a s an IRA a c c o u n t in t h e amount of 
$ 7 0 , 0 0 0 . 0 0 . 
1 8 . T h a t t h e p a r t i e s h a v e a c q u i r e d an i n t e r e s t in an 
i n s u r a n c e p o l i c y w i t h a c a s h v a l u e of $ 3 , 1 4 0 . 0 0 t h a t may be 
s u b j e c t t o p e n a l t i e s i n t h e e v e n t t h e p o l i c y i s cashed in for t h e 
p u r p o s e s of d i v i d i n g t h e same. 
1 9 . The D e f e n d a n t ' s f i n a n c i a l c o n s u l t i n g b u s i n e s s has< 
l i q u i d a s s e t s t h a t t h e Cour t f i n d s a r e v a l u e d a t $ 1 6 , 8 0 6 . 0 0 . 
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20. That the Court finds that the personal property 
division accomplished by the parties are approximately equal in 
value. 
21. The Court's calculations based upon the division of the 
property excluding the property to be sold suggests that the 
Plaintiff has received the value of $100,288.00 and the Defendant 
has received the value of $114,155.00. 
22. In an attempt to equalize the division of the 
properties, the Court finds it is appropriate that the Defendant 
be required to satisfy the entire $25,000.00 obligation to his 
raili tary acquaintance. 
23. That as a result of the Defendant's service in the 
United States Military, he receives a retainer pay in the net 
amount of $1,900.00 per month. That said retainer pay represents 
a marital asset subject to division. 
24. That the Defendant was in the military for 26 years and 
of those 26 years a military service, he was married to the 
Plaintiff for 16 of those years. 
25. That 16 of the 26 years equals 62% and, therefore, the 
Court find that the Plaintiff is entitled to 1/2 of the 62% of 
Defendant's retainer pay, or, $589.00 per month. 
26. That with regard to the alimony prayer of the 
Plaintiff, the Defendant testified that the Plaintiff was not 
entitled to an alimony inasmuch as she refused to undertake the 
necessary requirements that would normally be expected of a 
career officer's wife in the United States Military. 
The Court does not agree with such a contention and the fact 
that the Plaintiff raised 2 children, worked part-time from time 
to time during the course of the marriage and made a substantial 
and significant contribution to the relationship until such time 
as the parties sought a divorce, considered with the disparity of 
earning capacity of the parties, the Court finds that a permanent 
alimony award of $800.00 per month is appropriate. 
27. The Court finds that if the Plaintiff sought full-time 
employment in the area that she has an expertise, she could gross 
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approximately $12,000,00 per yearf or $1,000.00 per month gross 
which sum is imputed to her in the Court's calculations of 
awarding alimony. 
28. That Plaintiff's shares of Defendant's military whicht 
is $589.00 per month together with her imputed income of, 
$1,000.00 per month would provide Plaintiff a net monthly income' 
of approximately $1,450.00, 
29. That the Defendant, having testified he has available' 
to him approximately $4,200.00 per month as income and having 
considered the disparity of the parties1 income, the Court finds 
that an award of $800.00 permanent alimony to the Plaintiff is 
appropriate. j 
30. That each of the parties incurred attorney's fees and,! 
in Plaintiff's case, Plaintiff incurred fees for both her present 
and prior attorney. 
31. Based upon the distribution of the assets of the 
parties and that the assets having been awarded to the Plaintiff 
include more liquid assets than are available to the Defendant, 
and because of the amount of the assets that are available to* 
each party, the Court feels that it is reasonable and equitable 
that each of the parties assume and discharge their own costs and 
fees. 
32. A further factor in the Court finding that each party 
should bear their own fees is the Defendant's voluntary decision' 
to finance his daughter's education resulting in a greater short-
fall than will the Plaintiff in meeting ongoing monthly expenses. | 
i 
HAVING HERETOFORE, entered its Findings of Fact, the Court 
now enters the following conclusions of Law: 
1. That Plaintiff should be awarded a Decree of Divorce 
from Defendant, the same to become final immediately after 
signature by the Court and entry with the Clerk of the above 
entitled Court. 
2. That Plaintiff should be awarded all of the equity 
resulting from the sale of the parties marital home at 2048 Brady 
Creek Circle, Sandy, Utah in the approximate sum of $61,730.00. 
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3. That Defendant should be awarded all of the equity in 
and to the office building located at 765 East 4500 South, Salt 
Lake County, Utah, in the approximate sum of $27,000.00. 
4. That the co-op in Arlington, Virginia together with the 
parking space should be immediately placed for sale and the net 
proceeds divided equally between the parties. 
5. That the unimproved property in the State of Colorado 
should be immediately placed for sale and the parties should be 
ordered to equally divide the net proceeds derived therefrom. 
6. That each of the parties should be awarded their 
respective IRA accounts accumulated in their own names resulting 
in an award to Plaintiff of her IRA in the sum of $22,428.00 and 
an award to the Defendant of his IRA in the approximate sum of 
$70,000.00. 
7. That the cash value of the insurance policy should be 
divided between the parties resulting in an award of $3,140.00 to 
each. The award in this regard is subject to any penalties that 
may be attributable to the cashing in of the policy for purposes 
of division. 
8. That each of the parties are awarded 1/2 of the liquid 
assets in Defendant's financial consulting business or, $8,403.00 
to each. Defendant should be ordered to purchase the Plaintiff's 
interest within 90 days of the signing of the Decree of Divorce. 
9. That Defendant should be ordered to assume and 
discharge, holding Plaintiff harmless therefrom, the entire 
$25,000.00 obligation testified to by the Defendant which is owed 
to his militaty acquaintance that was allegedly secured by the 
Arlington, Virginia co-op. 
10. That of the Defendant's $1,900.00 per month military 
retainer pay, the Plaintiff should be awarded 1/2 of said 
retirement pay representing the 16 year marriage of the parties, 
or, $589.00 per month. The parties should be ordered to execute 
the appropriate documentation to satisfy whatever statutory or 
other requirements that may be necessary to effectuate the 
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intents of this retirement award relating to the distribution ofi 
the retainer pay as a marital asset. 
11. That Defendant should be ordered to pay to Plaintiff 
alimony in the sum of $800.00 per month which alimony would; 
terminate upon the death of either of the parties, the remarriagej 
of the Plaintiff, or the co-habitation of the Plaintiff asl 
defined by the case laws enunciated by the Supreme Court of the| 
State of Utah. 
12. That each of the parties should be ordered to assume 
and discharge their own attorney's fees and Court costs incurred. 
13. That the Memorandum Decision of the Court dated October! 
2, 1992, and filed with the Clerk of the Court on October 5,| 
1992, should be incorporated into the Findings of Fact and| 
Conclusions of Law and Decree of Divorce. ! 
14. Each of the parties should be ordered to execute the 
necessary documents of title and other documents that may be I 
necessary to carry out the distribution of the assets as set! 
forth in the Decree of Divorce. j 
DATED this day of , 1992. 
BY THE COURT: 
DISTRICT JUDGE ~~ 
NOTICE TO COUNSEL 
Pursuant to Rule 4-504 of the Code of Judicial Administra-
tion, you are hereby notified that the undersigned will retain 
the original of this document for a period of five days from the 
date of service upon you. Notice of Objections must be submitted 
to the Court and counsel within five days after service. If no 
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objections are received by counsel preparing the Order, the, 
original shall be submitted to the Court for signature. 
KENT T. YANO 
MAILING CERTIFICATE 
Mailed a true and correct copy of the foregoing Findings of 
Fact and Conclusions of Law to: 
Mr. Thomas Schaumberg 
765 East 4500 South 
Salt Lake City, Utah 84107 
postage prepaid this day of , 1992 
KENT T. YANO 
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KENT T. YANO 
Attorney for Plaintiff 
2225 East 4800 South, Suite 109 
Murray-Holladay Road 
Salt Lake City, Utah 84117 
Telephone (801) 277-7331 
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DECREE OF DIVORCE 
> Civil No. 914903702DA 
Judge Timothy R. Hanson 
This matter came on for trial on the 19th and 30th days of 
July, 1992 before the Honorable Timothy R. Hanson, District 
Judge. Plaintiff appeared personally, with counsel, Kent T. 
Yano, while Defendant appeared personally, with counsel, 
Frederick N. Green. On those dates evidence was offered and 
received by way of oral testimony and the parties offered 
exhibits in support of their respective positions. Following the 
presentation of evidence, counsel made closing arguments and the 
Court took the matter under advisement to consider the evidence 
offered and the legal issues raised. At the conclusion of the 
trial, the Court requested counsel to determine whether or not 
the clients would be able to agree upon the division of the 
marital personal property and other minor miscellaneous personal 
items. The Court was subsequently advised by letter following 
the trial that the parties had, in fact, resolved their 
differences on those items of personal property and the Court 
need not deal with the distribution of said items. 
The Court having considered the evidence offered and the 
applicable law, and being fully advised in the premises and there 
being more than 90 days having elapsed since the filing of the 
• t . 
¥A 
Complaint, and having heretofore entered its Findings of Facts 
and Conclusions of Law, THE COURT, NOW, THEREFORE, ORDERS, 
ADJUDGES AND DECREES THE FOLLOWING: 
1. That Plaintiff be, and she hereby is, awarded a Decree 
of Divorce from Defendant, the same to become final immediately 
after signature by the Court and entry with the Clerk of the 
above entitled Court. 
2. That Plaintiff be, and she hereby is, awarded all of 
the equity resulting from the sale of the parties1 marital home 
at 2048 Brady Creek Circle, Sandy, Utah, in the approximate sum 
of $61,730.00. 
3. That Defendant be, and he hereby is, awarded all of the 
equity in and to the office building located at 765 East 4500 
South, Salt Lake County, Utah, in the approximate sum of 
$27,000.00. 
4. That the Co-Op in Arlington, Virginia, together with 
the parking space be, and hereby is, immediately ordered to be 
placed for sale and the net proceeds divided equally between the 
parties. 
5. That unimproved property in the State of Colorado be, 
and hereby is, ordered immediately placed for sale and the 
parties are ordered to equally divide the net proceeds derived 
therefrom. 
6. That each of the parties be, and they hereby are, 
awarded their respective Individual Retirement Accounts (IRA's) 
accumulated in their own names resulting in an award to Plaintiff 
of her IRA in the approximate sum of $22,428.00 and an award to 
the Defendant of his IRA in the approximate sum of $70,000.00. 
7. That cash value of the insurance policy be, and hereby 
is, awarded equally divided between the parties resulting in an 
award of $3,140.00 to each. The award is subject to any 
penalties that may be attributable to the cashing in of the 
policy for purposes of this division. 
8. That each of the parties be, and they hereby are, 
awarded 1/2 of the liquid assets in Defendant's financial 
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consulting business, or, $8,403.00 to each. Defendant be, and hei 
hereby is, ordered to purchase the Plaintiff's interest within 90. 
days of the signing of the Decree of Divorce. 
9. That Defendant be, and he hereby is, ordered to assume! 
and discharge, holding Plaintiff harmless therefrom, the entire 
$25,000.00 obligation testified to by Defendant which is owed toi 
his military acquaintance that was allegedly secured by thej 
Arlington, Virginia Co-Op. 
10. That Plaintiff be, and she hereby is, awarded 1/2 of; 
Defendant's net military retainer pay of $1,900.00 per month that 
was accumulated during the marriage of the parties, or, $589.00 
per month. The parties be, and they hereby are, ordered to 
execute the appropriate documentation to satisfy whatever 
statutory or other requirements that may be necessary to 
effectuate the intent of this retainer award. 
11. That Plaintiff be, and she hereby is, awarded alimony 
from Defendant in the sum of $800.00 per month which alimony 
shall terminate upon the death of either of the parties, the 
remarriage of the Plaintiff, or the co-habitation of the 
Plaintiff as defined by the case laws enunciated by the Supreme, 
Court of the State of Utah. j 
12. Each of the parties be, and they hereby are, ordered to| 
assume and discharge their own attorney's fees and Court costs 
incurred . 
13. That each of the parties be, and they hereby are, 
ordered to execute the necessary documents of title and other 
documents that may be necessary to carry out the distribution of 
the assets as set forth in the Decree of Divorce. 
DATED this day of , 1992. 
BY THE COURT: 
DISTRICT JUDGE 
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NOTICE TO COUNSEL 
Pursuant to Rule 4-504 of the Code of Judicial Administra-
tion, you are hereby notified that the undersigned will retain 
the original of this document for a period of five days from the 
date of service upon you. Notice of Objections must be submitted 
to the Court and counsel within five days after service. If no 
objections are received by counsel preparing the Order, the 
original shall be submitted to the Court for signature. 
KENT T. YANO 
MAILING CERTIFICATE 
Mailed a true and correct copy of the foregoing Decree of 
Divorce to Defendant: 
Mr. Thomas J. Schaumberg 
c/o 765 East 4500 South 
Salt Lake City, Utah 84107 
postage prepaid this day of , 1992. 
KENT T. YANO 
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^ " • A r f E COUNTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
CHRISTA C. SCHAUMBERG, 
Plaintiff, 
vs. 
THOMAS J. SCHAUMBERG, 
Defendant. 
MEMORANDUM DECISION 
CIVIL NO. 914903702 DA 
This matter was before the Court for trial on July 19, 
1992, and July 30, 1992. On those dates evidence was offered 
and received by way of oral testimony, and the parties offered 
exhibits in support of their respective positions. Following 
the presentation of evidence, counsel made closing arguments 
and the Court took the matter under advisement to consider the 
evidence offered and the legal issues raised. At the 
conclusion of the trial, the Court also asked counsel to 
determine whether or not their clients would be able to agree 
upon a division of marital personal property such as household 
furnishings and furniture and other minor miscellaneous 
personal items. The Court was advised by letter following 
trial in this matter that the parties had, in fact, resolved 
SCHAUMBERG V. SCHAUMBERG PAGE TWO MEMORANDUM DECISION 
their differences on those items of personal property and that 
the Court need not deal with a distribution of household 
furniture and furnishings and distribution of other minor 
personal items. 
The Court has considered the evidence offered and the 
applicable law, and being fully advised, enters the following 
Memorandum Decision. 
RESIDENCY AND GROUNDS 
The Court is satisfied that the requirements of residency 
have been shown in that the plaintiff has been a resident of 
Salt Lake County for at least three months prior to the 
commencement of these proceedings. The Court is also satisfied 
that during the course of this marriage irreconcilable 
differences arose between the plaintiff and the defendant as 
testified to by the parties during the course of their oral 
examination. The Court is satisfied that there is no 
possibility of reconciling this marriage, and that the marriage 
should be terminated on the basis of irreconcilable 
differences. The divorce will be final upon the signing and 
entry of the Findings of Fact, Conclusions of Law, and the 
Decree which will be prepared in this case. 
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PERSONAL PROPERTY 
In accordance with the advice of plaintiff's counsel that 
the parties had reached an agreement regarding the distribution 
of their personal property, specifically, household furniture 
and furnishings, this Court awards to the plaintiff and the 
defendant the personal property that they have agreed upon by 
way of their stipulated distribution. The Court makes no 
determination as to the value which should be attributable to 
either party with respect to the property in question, in that 
the Court assumes that the parties have attained roughly equal 
distribution of the property. 
MOTOR VEHICLES 
The motor vehicles which have been acquired during the 
course of this marriage should be divided as follows: To the 
plaintiff, the 1970 Mazda 626 coupe, with a fair market value 
of $4,787.00. To the defendant, the 1990 Dodge pickup, with an 
equity of $500.00; the 1985 Jeep Wagoneer, with a fair market 
value of $4,112.00; and the 1984 Yamaha motorcycle, with a fair 
market value of $1,000.00. 
The 1986 Mazda pickup truck, with a fair market value of 
$2,3 00.00 has apparently been given by the parties to their 
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daughter for her use and benefit. The Court notes, however, 
that the vehicle is registered in the defendant's name. The 
parties are to take the appropriate action to transfer title of 
the 1986 Mazda pickup to their daughter, Elke, in Colorado so 
that the transfer of the vehicle will be formally accomplished. 
REAL PROPERTY 
The parties have acquired during the course of this 
marriage a number of real properties that require evaluation 
and distribution. 
1. Residence in Salt Lake City: The home that the 
parties acquired here in Salt Lake City was to be sold and 
closed, with the net proceeds to be placed in counsel's trust 
account in an amount of approximately $61,730.00. The entire 
amount of the equity is awarded to the plaintiff. Appropriate 
arrangements are to be made to insure that the funds from the 
sale of the home are transferred to plaintiff's accounts as she 
may direct. 
2. Office building in Salt Lake City, Utah: During the 
course of the marriage, the defendant purchased an office 
building here in Salt Lake County which houses his financial 
advising business. The building was originally purchased with 
a down payment from an inheritance that the defendant 
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received from his family. The evidence suggests that the 
amount of the inheritance was approximately $28,000.00 and was 
either used for the down payment or to upgrade the premises. 
The office building was financed and has a present outstanding 
mortgage of approximately $45,000.00. The monthly mortgage 
obligation is being retired through the rents that defendant's 
financial business pays to the defendant as owner of the 
building. The present fair market value of the building is 
$100,000.00. When the $45,000.00 outstanding mortgage is 
subtracted from the fair market value, there is an equity of 
approximately $55,000.00 in the building. 
The defendant claims that he is entitled to the entire 
equity, because the increase in value of the building flows 
from his original separate property investment. The plaintiff 
suggests that she is entitled to participate in the appreciated 
value, but makes no claim against the original $28,000.00 
separate property used by the defendant to purchase the 
building. 
When the equity of $55,000.00 is reduced by the $28,000.00 
separate property, there is $27,000.00 which represents equity 
that has been accumulated through appreciation. 
Taking into account the facts of this case the Court, while 
recognizing that the initial investment was by way of separate 
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property, is satisfied that the plaintiff has made a 
contribution to the ongoing maintenance, as well as monthly 
payment of the building so as to allow her to participate in 
the appreciated equity and the $27,000.00 figure is subject to 
distribution as a marital asset. 
In that regard, the Court takes note of the fact that the 
income of the defendant earned during the course of the 
marriage in his private financial consulting business was and 
is being used to pay rent, which in turn satisfies the monthly 
mortgage obligation. Further in that regard, the Court notes 
that the rent being paid by the defendant's financial advising 
business to the defendant's building exceeds by a reasonably 
significant amount the ongoing mortgage payment. The 
defendant's income would be available for marital purposes if 
it were not being used to pay rent to the defendant's 
building. 
Based upon the foregoing, the defendant makes a monthly 
contribution to the ongoing maintenance, as well as the 
reduction of the debt of defendant's building. Additionally, 
the defendant has testified that a $25,000.00 loan that he has 
obtained from a former military service acquaintance was in 
part used to maintain and/or upgrade the building in question. 
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The defendant seeks to include the plaintiff in the 
responsibility for the $25,000.00 debt, a concept with which 
the Court agrees, and therefore the plaintiff has made further 
contribution to the increased equity in the building. As 
indicated above, the plaintiff is entitled to share in the 
appreciation in the value of the building in an amount equal to 
$27,000.00, which takes into account the defendant's initial 
separate property contribution. The entire equity that 
constitutes marital property, the $27,000.00, is awarded to the 
defendant. 
3. Arlington, Virginia apartment: During the course of 
the marriage the parties acquired an apartment/condominium in 
Arlington, Virginia. The Court determines that the fair 
present market value of that condominium is $4 0,500.00. There 
is no formal recorded encumbrance on that property. The 
defendant claims that the $25,000.00 debt referenced above 
loaned from a military acquaintance is secured by the 
Arlington, Virginia condominium. While documents that have 
been submitted suggest that to be the case, the Court notes 
those documents were never signed by the plaintiff, nor was she 
ever consulted regarding whether or not the monies being 
received by the defendant from his former military acquaintance 
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should become an encumbrance on the Arlington, Virginia 
apartment. Inasmuch as there can be no legitimate encumbrance 
filed against the ownership of the Arlington, Virginia 
condominium, the plaintiff not having executed the same, the 
Court is satisfied that the full $40,500.00, less costs to 
dispose of the property, is available for distribution between 
the parties. The $25,000.00 debt obligation needs to be 
addressed, however, and that will be dealt with as outlined 
hereafter. 
The Arlington, Virginia apartment, together with its 
parking is to be sold and originally listed at its determined 
fair market value of $40,500.00. The net proceeds from the 
sale are to be divided equally between the parties when they 
are received. The parties are ordered to cooperate in the sale 
of the property, and should the parties be unable to agree upon 
the mechanics of the sale or be unable to agree upon an offer 
that might be made less than the fair market value listing, 
they are at liberty to approach the Court for further 
assistance in that regard. 
4. Colorado undeveloped land: During the course of the 
marriage, the parties acquired undeveloped land in the state of 
Colorado. The property represents a marital asset and the 
Court orders that the property be placed for sale at its fair 
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market value of $8,000.00, and the net proceeds of the sale be 
divided equally between the plaintiff and the defendant. 
The Court is aware of the claim of the defendant that the 
real property discussed here was anticipated to be a gift to a 
daughter. The basis for the gift, it is asserted, is that a 
similar gift was made to an older daughter. Unfortunately, the 
dissolution of the parties' marriage changes the parties' 
anticipated gift plans as it relates to their children. The 
transfer of the property has never been made, either legally or 
factually. It is a marital asset which needs to be divided 
between the parties. The parties may take any action with 
their share of the proceeds of the sale of the property that 
they wish when the property is sold. 
The parties are ordered to cooperate in the selling of the 
property in Colorado so as to obtain its highest net price. If 
the parties are unable to agree upon the mechanics of the sale, 
they are at liberty, as with the Arlington, Virginia 
condominium, to approach the Court for further direction in 
that regard. 
OTHER ASSETS: 
During the course of the marriage, the parties have 
acquired IRA accounts in their respective names. The evidence 
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shows that the plaintiff has an IRA account in the amount of 
$22,428.00, and the defendant has an IRA account in the amount 
of $70,000.00. The parties will be awarded their respective 
IRA accounts for their own individual use and benefit. 
During the course of the marriage the parties acquired an 
interest in an insurance policy with cash value which is to be 
divided equally between the parties - $3,140.00 to each. Each 
party is subject to any penalties that may be attributable to 
the cashing in of the policy for purposes of division. 
The defendant's financial consulting business has liquid 
assets which are valued at $16,806.00. While there is some 
dispute as to that amount, the Court is satisfied that the 
$16,806.00 figure is appropriate as of the date that this 
matter was tried. One-half of the liquid assets of the 
business are to be paid to each party, or $8,403.00 to each. 
As defendant will be continuing in the business, he is to pay 
out the plaintiff's interest within 90 days. 
The Court's calculations, based upon the division of the 
property ordered above excluding the property to be sold, would 
suggest that the plaintiff has received a value of $100,288.00, 
and the defendant has received a value of $114,155.00. So as 
to equalize the division of property, and the Court is 
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satisfied that an equal division is appropriate under the 
circumstances of this case, the defendant will be required to 
satisfy the entire $25,000.00 obligation to his military 
acquaintance, which is evidenced by certain promissory notes 
received as exhibits during the course of this trial. As the 
defendant will be paying the plaintiff's $12,500,00 share of 
the $25,000.00 obligation which the Court finds to be a marital 
obligation, even though the plaintiff was never made aware of 
the same, the defendant in paying the plaintiff's share will 
basically, at least within a few hundred dollars, bring the 
parties' distribution equal. 
The parties are ordered to execute the necessary documents 
of title and otherwise to carry out the orders of the Court in 
relation to the transfers of the property and other interests 
set forth above. 
RETAINER PAY 
As a result of the defendant's service in the United States 
military, he presently receives a retainer pay in a net amount 
of $1,900.00 per month. The Court is satisfied that the 
defendant's retainer pay represents a marital asset that is 
subject to division. The evidence suggests that the defendant 
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was in the military for 26 years, and of that 26 years military 
service, for 16 of those he was married to the plaintiff. 
Sixteen of the 2 6 years amounts to 62% of the 2 6 years, and 
that percentage is the percentage to be applied to the 
defendant's retainer pay for the purposes of distribution. 
Plaintiff is entitled to half of the 62% of the defendant's 
retainer pay. 
Sixty-two percent of the net retainer pay of $1,900.00 per 
month equals $1,178.00 per month. That figure should be 
divided equally and the plaintiff should receive $589.00 per 
month of the defendant's net retainer pay. The parties are to 
execute the appropriate documentation to satisfy whatever 
statutory or other requirements may be necessary to carry into 
effect the intents of this provision relating to distribution 
of the retainer pay as a marital asset. 
ALIMONY 
In this action the plaintiff seeks permanent alimony. This 
is a marriage of some 2 6 years where both the plaintiff and the 
defendant contributed in their respective fashions to the 
ongoing marital relationship. The defendant has suggested that 
the plaintiff is entitled to no award of alimony inasmuch as 
she refused to undertake the necessary requirements that would 
normally be expected of a career officer's wife in the United 
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States military. With such a contention on the part of the 
defendant, the Court cannot agree. There is nothing in this 
record which the Court finds believable that would suggest 
that the defendant's military career was jeopardized by any 
perceived misconduct on the part of the plaintiff as the 
defendant's wife in failing to participate in military 
activities that would normally be required of a military 
spouse. The plaintiff has raised two children, worked 
part-time from time to time during the course of the marriage, 
and has made a substantial and significant contribution to the 
ongoing relationship until such time as it deteriorated 
requiring the parties to seek a divorce. 
The disparity of potential earning capacity of the parties 
is wide. The plaintiff does not presently work full-time but 
the Court is satisfied that income should be imputed to her in 
accordance with the evidence received during the course of this 
trial. The Court is satisfied that if the plaintiff sought 
full-time employment in an area that she has expertise, such as 
retail sales, she could gross approximately $12,000.00 per 
year, or $1,000.00 per month gross. She will enjoy the portion 
of the retainer income from defendant's military retirement in 
the approximate amount of $589.00 per month net, which will 
provide her a net monthly income of approximately $1,450.00. 
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The Court has assumed an approximate 25% tax bracket on the 
imputed income. 
The defendant, on the other hand, has testified that he has 
available to him on a monthly basis approximately $4,200.00 
net. The Court assumes that such figure would include his 
portion of the retainer income and probably does not account 
for the business advantages he enjoys, such as automobile 
reimbursement at company expense, which decreases his monthly 
obligations. The defendant in Exhibit D-22, has suggested that 
his net monthly income from all sources is $3,679.00 per month 
net. It is unclear to the Court why a disparity exists between 
the defendant's exhibits and defendant's testimony regarding 
net monthly income, but under either fact scenario relating to 
net monthly income the Court is satisfied that permanent 
alimony ought to be paid to the plaintiff by the defendant in 
the sum of $800.00 per month. The alimony would terminate on 
the usual and customary conditions such as remarriage of the 
plaintiff, death of the plaintiff or the defendant, or should 
the plaintiff cohabit so as to terminate alimony under the case 
laws enunciated by the Supreme Court of this state. 
In determining the amount of alimony and evaluating the 
parties7 potential for income, the Court has not taken into 
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account the potential investments that the plaintiff may make 
so as to increase her income from her share of the assets that 
have been divided. The Court has declined to do so, inasmuch 
as the defendant has the same option to increase his income, 
and because the asset distribution is basically equal, the 
potential increased earnings cancel one another. 
ATTORNEY'S FEES 
In this case, the plaintiff seeks attorney's fees for both 
her present and prior attorney. In determining whether 
attorney's fees are appropriate in a domestic relations matter 
such as this, the Court is required to determine whether or not 
one party is in need of assistance in paying for an attorney, 
and whether or not the party against whom the attorney's fees 
are sought has the ability to contribute towards attorney's 
fees. 
Based upon the distribution of the assets of the parties 
and that the assets that have been awarded the plaintiff 
include more liquid assets than are available to the defendant, 
and because of the amount of the assets that are available to 
each party, the Court is satisfied than an award of attorney's 
fees in favor of the plaintiff and against the defendant would 
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be inappropriate in this case. While the defendant has the 
potential for greater income in the future than does the 
plaintiff, a portion of that will be paid as alimony to the 
plaintiff, moving towards equalization of the parties7 income. 
The defendant, because of his voluntary decision to finance his 
daughter's education, will have a substantially greater 
shortfall than will the plaintiff in meeting ongoing monthly 
expenses. Those considerations, together with the substantial 
liquid assets that have been attributed to the plaintiff 
require this Court to reach a conclusion that both the 
plaintiff and the defendant should bear and pay their own 
respective attorney's fees. 
As set out heretofore, this Court orders that the parties 
execute the necessary documents of title and other documents 
which may be necessary to carry out the distribution of the 
assets set forth in this Memorandum Decision. 
Counsel for the plaintiff is requested to prepare an 
appropriate set of Findings of Fact and Conclusions of Law, and 
further prepare a proposed Decree, all in accordance with this 
Court's Memorandum Decision, and to submit those documents to 
counsel for the defendant for review as to form and content. 
Once the parties have agreed upon the form of the appropriate 
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final documents, they should be submitted to the Court for 
review and signature pursuant to the Code of Judicial 
Administration. 
Dated this Oj day of October, 1992. 
TIMOTHY R. HANSON 
DISTRICT COURT JUDGE 
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